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The question, whether " the sum of the obligations of Great Britain to the United
States " was or was not performed (which is the point at issue), seems to be here assumed.
A petitio principii cannot, of course, be an answer to arguments intended to show that the
sum of those national obligations was, in fact, performed. The United States affirm that
in the various cases, in which they themselves failed to prevent within their own territory
equipments and expeditions hostile to other States, the sum of their own national obligations
was performed; and yet they seem to deny to the Government of Great Britain the benefit
of the same equitable principles of judgment.

X.—Of the burden of Proof, according to the Treaty.

38. Attempt of They go further: they seek to invert the whole burden of proof, in the present
the United States to controversy:—
change generally
the onusprobandi, " Tlie foundation of the obligation of Great Britain to use ' due diligence to prevent' certain acts and
in the present con- occurrences within its jurisdiction, as mentioned in the three Mules, is, that those acts and occurrences
troversy. within its jurisdiction, arc offences against international law, and, being injurious to the United States,

furnish just occasion for resentment on their part, and for reparation and indemnity by Great Britain,
unless these offensive acts and occurrences shall be affirmatively shown to have proceeded from conduct
and causes for which the Government of Great Britain is not responsible. But by tlic law of nations tlie
State is responsible for all offences committed against international law arising within its jurisdiction, by
which a foreign State suffers injury, unless 'the former can dear itself of responsibility by demonstrating
its freedom from fault in ttw premises" (Page 334.)

And again, at page 335 :—

" The nature of the presumptive relation which the State bears to the offences and injuries imputed and
proved, necessarily throws upon it the Iturden of the exculpatory proof demanded, that is to say, the proof
of due diligence on its part to prevent the offences which, in fact, and in spite of its efforts, have been
committed within its jurisdiction, and have wrouglit the injuries complained of."

39. In so doing In the face of the Vlth Article of the Treaty, by which Her Majesty expressly declines
they transgress the to assent to the three Rules, as a statement of principles of international law which were
rules of the Treaty. jn force wben these claims arose, but agrees that the Arbitrators may apply these Rules to

the decision of the claims, upon the footing of an undertaking by Great Britain to act upon
their principles,—it is here assumed that all such acts or occurrences within British
jurisdiction as are mentioned in the Treaty, are to dealt with by the Arbitrators as offences
against international law; notwithstanding the proofs, given in the British Counter-Case
and the Annex (A) thereto, and referred to at the commencement of this paper, that
international law never did require a neutral Government to prohibit and prevent the
manufacture, sale, and dispatch of unarmed ships of war, by its citizens within its territory,
for a belligerent.

In the face of the three Rules themselves, which affirm the obligation of due diligence
to prevent, only when there are " reasonable grounds to believe " that some prohibited a(it
has been or is about to be done, the United States decline the burden of establishing, in
each or any case, the existence of this preliminary and indispensable condition, reasonable
ground for belief; and they ask that this should be taken for granted in every case, until
it is disproved.

40. The law of To justify this disregard of the primary condition of the Rules, they appeal to a
nations does not supposed law of nations, which is said universally to throw the onus of demonstrating its
justify this attempt. Qwn free(jom from ««f ault in the premises" upon every State, whose citizens commit any

offence against international law, injurious to a foreign State, within its jurisdiction ;
which principle, as was shown in the early part of this paper, has never been extended to
cases, (like the present) when the acts in question have been done by individuals, or by
small numbers of citizens. The United States do not admit themselves to be responsible
for all the equipments and hostile expeditions of their citizens against foreign States which
they have failed to prevent, under the propositions that " it is presumed that a Sovereign
knows what his subjects openly and frequently commit;" that, " as to his power of
hindering the evil, this likewise is also presumed unles's the want of it be clearly proved/'
But, if those propositions would not be applicable against the United States, why are they
to be applied, against Great Britain, to cases much further removed in their nature and
circumstances from the terms of the propositions ?

41. The decision Jt happens that there is a decision of weight, of which the United States long ago had
m the case of the ̂ Q benefit in a former controversy with Great Britain, under circumstances not very
Commiss ione r s dissimilar in principle, which is directly'opposed to this attempt on their part now to alter
under the Treaty of the burden of proof. The United States come before the Arbitrators under an agreement
1794, is against it. of the Queen of Great Britain^ by which Her Majesty authorises the Arbitrators to assume


