
THE EDINBURGH GAZETTE, JANUARY 31, 1862 175

of that Bevtnl State, that it will sot fares* KOI
participate IK such designs, bat, as far ai its
owa councils and actions are concerned, will
oppose them. And if there should be private
reasons to suppose that this confidence in the good
faith of the neutral State has a doubtful foundation,
that is matter for the caution of the Government,
to be counteracted by just measures of preventive
policy; but it is no ground on which this Court
can pronounce that the neutral carrier has violated
his duty by bearing despatches which, aa far as he
can know, may be presumed to be of an innocent
nature, and in the maintenance of a pacific con-
nection." And he continues shortly afterwards:
" It is to be considered also, with regard to this
question, what may be due to the convenience of
the neutral State; for its interest may require
that the intercourse of correspondence with the
enemy's country should not be altogether inter-
dicted. It might be thought to amount almost to
a declaration that an Ambassador from the enemy
shall not reside in the neutral State if he is
declared to be debarred from the only means of
communicating with his own. For to what useful
purpose can he reside there without the opportu-
nities of such a communication 1 It is too much
to say that all the business of the two States shall
be transacted by the Minister of the neutral State
resident in the enemy's country. The practice of
nations has allowed to neutral States the privilege
of receiving Ministers from the belligerent States,
and the use and convenience of an immediate
negotiation with them."

That these principles must necessarily extend to
every kind of diplomatic communication between
Government and Government, whether by sending
ot receiving Ambassadors or Commissioners per-
sonally, or by sending or receiving despatches from
ot to such Ambassadors or Commissioners, or from
or to the respective Governments, is too plain to
need argument; and it seems no less clear that
such communications must be as legitimate and
innocent in their first commencement as afterwards,
and that the rule cannot be restricted to the case
in which diplomatic relations are already formally
established by the residence of an accredited
Minister of the belligerent Power in the neutral
country. It is the neutrality of the one party to
the communications, and not either the mode of the
communication or the time when it first takes place,
which furnishes the test of the true application of
the principle. The only distinction arising out of
peculiar circumstances of a civil war and of the
non-recognition of the independence of the de facto
Government of one of the belligerents, either by
the ether belligerent or by the neutral Power, is
this : that " for the purpose of avoiding the diffi-
culties which might arise from a formal and positive
solution of these questions, Diplomatic Agents are
frequently substituted, who are clothed with the
powers and enjoy the immunities of Ministers,
though they are not invested with the representa-
tive character, nor entitled to diplomatic honours.*
Upon this footing Messrs Mason and Slidell, who
are expressly stated by Mr Seward to have been
sent as pretended Ministers Plenipotentiary from the
Southern States to the Courts of St James' and
of Paris, must have been sent, and would have
been, if at all, received; and the reception of
these gentlemen upon this footing could not have
been justly regarded, according to the law of
nations, as a hostile or unfriendly act towards the
United States. Nor indeed is it clear that these
gentlemen would hare been clothed with any
powers, or have enjoyed any immunities beyond

' Wheatoa: " Elements," Part iii, chap. 1, sec. &

those accorded to Diplomatic Ageaia w* officially
recognized.

It appeara to Her Majesty's Government to W
a necessary and certain deduction from these prin-
ciples that the conveyance of poblie agents of
this character from Havana to St Thomas oa their
way to Great Britain and France, and of their
credentials or despatches (if any) oa board the
' Trent," was not, and could not be a violation of
the duties of neutrality on the part of that vessel:
and, both for that reason, and also because the
destination of these persons and of their despatches
was bon&Jidf neutral, it is, in the judgment of Her
Majesty's Government, clear and certain that they
were not contraband.

The doctrine of contraband has its whole founda-
tion and origin in the principle which is nowhere
more accurately explained than in the following
passage of Bynkershoek. After stating in general
terms the duty of impartial neutrality, he adds :—
"Et sane id, quod modo dicebam, non tantum
ratio docet, sed et uses, inter omnea fere gentes
receptus. Quamvis enim libera sint cum amicorum
nostrorum hostibus commercia, nsu tamen placuit,
ne alterutrum his rebus juvemua, quibua helium
contra amicos nostros instruatur et foveatur. Non
licet igitur alterutri advehere ea, quibus in hello
gerendo opus habet; ut sunt tormenta, arma, et
quorum praecipuus in hello nsus, milites. . . .
Optimo jure interdictum est, ne quid eorum hostibus
aubministremus; quia his rebus nos ipsi quodam-
modo videremur amicis nostris bellum facere."*

The principle of contraband of war is here
clearly explained ; and it is impossible that men,
or despatches, which do not come within that prin-
ciple, can in this sense be contraband. The
penalty of knowingly carrying contraband of war
is, as Mr Seward states, nothing less than the
confiscation of the ship; but it is impossible that
this penalty can be incurred when the neutral has
done no more than employ means usual among
nations for maintaining his own proper relations
with one of the belligerents. It is of the very
essence of the definition of contraband that the
articles should have a hostile, and not a neutral,
destination. " Goods," says Lord Stowell,t " going
to a neutral port, cannot come under the descrip-
tion of contraband, all goods going there being
equally lawful. The rule respecting contraband,"
he adds, " as I have always understood, is, that
articles must be taken in delicto, in the actual
prosecution of the voyage to an enemy's port."
On what just principle can it be contended that a
hostile destination is less necessary, or a neutral
destination more noxious, for constituting a con-
traband character in the case of public agents
or despatches, than in the case of arms and am-
munition i

Mr Seward seeks to support his conclusion on
this point by a reference to the well-known dictum
of Sir William Scott in the case of the " Caroline,"
that "yon may stop the Ambassador of your
enemy on his passage;"} and to another dictum
of the same Judge in the case of the " Orozembo,"
that civil functionaries " if sent for a purpose
intimately connected with the hostile operations,"^
may fall under the same rule with persons whose
employment is directly military.

These quotations are, as it seems to Her Ma-
jesty's Government, irrelevant. The words of
Sir W. Scott are, in both cases, applied by
Mr Seward in a sense different from that in

* Bynkershoek: " Qnast JOT. PubL," ak 1, cap. 9.
t The " Imin*," 3 Chr. Rob., 167.
t The " Caroline;" 6 Chr. Bob., 46&
| The " OroBembo;" 6 Chr. Bob., 434,


